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On September 29, 2022, the Financial Crimes Enforcement Network (“FInCEN"), a U.S.
Treasury unit tasked with safeguarding the financial system from illicit uses (e.g.,
money laundering), issued a final rule that will implement the beneficial ownership
information (“BOI") reporting provisions of the Corporate Transparency Act of 2020
(the “CTA"). This rule will become effective January 1, 2024, but entities in existence as
of that date will have a full year to make required filings.

The CTA will require many U.S. domestic and certain non-U.S. legal entities to disclose
information about their Beneficial Owners to FinCEN. Under the rule, “Beneficial
Owners” are natural persons who directly or indirectly own or control at least 25% of an
entity’ or otherwise exercise “substantial control.”? This information will be maintained
in a confidential database that may only be accessed by law enforcement agencies
and, with the reporting entity’s consent, certain financial institutions seeking to
comply with customer due diligence requirements. The rule clarifies which entities will
be required to file a BOI report, the information that must be reported and when such
reports are due.

Family offices and their investment managers should be
aware that BOIl reporting requirements may apply to their
structures and may require disclosure of natural person(s)
that own 25% or more of their investment vehicles or
otherwise control them.


https://www.kirkland.com/

Every entity organized under U.S. law or registered to do business in the U.S. will need
to determine (i) whether it is able to make use of an exemption from reporting, and (ii)
if not, what information it must report. We discuss these considerations below.

U.S. domestic and non-U.S. entities are subject to reporting

Both U.S. domestic legal entities and certain non-U.S. entities may face BOI reporting
requirements. Under the rule, domestic reporting entities include corporations, limited
liability corporations (“LLCs"), or any other entity (e.g., limited partnership) created by
filing a document with a secretary of state or analogous office. Non-U.S. reporting
entities include corporations, LLCs, or other entities formed under the laws of a foreign
jurisdiction that are registered to do business in any U.S. state or tribal jurisdiction.

Although a number of exemptions from reporting are
available, it is not apparent that many family offices will
qualify

The CTA exempts 23 types of entities from the BOI reporting requirements.>
Importantly, each legal entity (LLC, limited partnership, etc.) must be looked at on a
standalone basis for purposes of determining whether an exemption applies.

Generally speaking, exemptions from BOI reporting are available for regulated entities.
Given the majority of family office vehicles are not registered, it is unlikely family office
entities will qualify for any of the below detailed exemptions.

There are two main categories of BOI reporting exemptions for registered entities: (1)
U.S.-domiciled entities if: (a) the entity is an SEC-registered adviser or (b) a venture
capital exempt reporting adviser® and (2) private investment funds affiliated with
exempt private fund managers, provided they qualify as “pooled investment vehicles”
(“PIVs").> The CTA identifies two kinds of exempt PIVs:

e Any entity that qualifies as an investment company under Section 3(a) of the
Investment Company Act of 1940 (“ICA") (e.g., registered funds or funds investing
primarily in securities but relying on other exemptions such as ICA Section 3(c)(5)
used by certain real estate funds); or

e Any entity (e.g., a private fund) that (i) relies on a 3(c)(1) or 3(c)(7) exemption from
the ICA and (ii) is (or will be) identified by its legal name on an investment adviser’s



Form ADV.6

An additional BOI reporting exemption is available to “large operating companies.” In
order to qualify for this exemption, a family office must:

* maintain an operating presence in the U.S.,
* have at least 20 full-time employees in the U.S., and

* have filed a U.S. tax return in the previous year reporting over $5 million in gross
receipts.

It's also important to note that certain tax-exempt entities and charitable trusts are
entitled to BOI reporting exemptions. Given the recent increased use of tax-exempt
entities in family office structures, it may be possible for a family office to qualify under
this BOI reporting exemption if the family office entity is:

e a non-profit organization (including charities and private foundations, described in
section 501(c) of the Internal Revenue Code);

* a political organization’; or
e acharitable or split-interest trust described in section 4947 of the Internal Revenue
Code.

Finally, subject to a few important exceptions, subsidiaries of any exempted entity are
also exempt from the reporting requirements. This “subsidiary exemption” removes
from the BOI reporting obligations entities controlled or wholly owned, directly or
indirectly, by an enumerated list of owners who are themselves exempt from BOI
reporting. Notably, subsidiaries of PIVs are not exempt from reporting requirements
under the subsidiary exemption, but other exemptions may apply.

Reporting entities must disclose “Beneficial Owners” and
“Company Applicants”

Domestic and foreign entities that do not benefit from a reporting exemption will be
required to file reports with FinCEN that identify:

e the entity’s Beneficial Owners, and

 individuals who have filed applications with government authorities to form the
entity or register it to do business (“company applicants”) — though this company
applicant prong only applies to entities formed after January 1, 2024.



As noted above, “Beneficial Owners” include any natural person who (1) exercises
substantial control over a reporting entity, or (2) owns or controls at least 25% of the
ownership interests of a reporting entity. The rule sets out a list of actions
demonstrating “substantial control” of a reporting entity and captures anyone who
can make significant decisions on behalf of the entity. This includes, for example,
“senior officers” of a reporting entity.

The following persons constitute “beneficial owners” in the context of a trust:

e trustees and each other person that has authority to dispose of trust assets;

e trust beneficiaries who are the sole permissible recipient of income and principal
from the trust;

e trust beneficiaries who have a right to demand a distribution from the trust; and

* trust settlors and grantors who have the right to revoke or withdraw trust assets.

“Company applicants” are the individuals who file the documents forming the entity
(for domestic entities) or the individuals who file the document that first registers the
entity to transact business in the U.S. (for non-U.S. entities). In either case, company
applicants include anyone directing or controlling the filing of the relevant document.
FinCEN'’s proposed BOI submission form contemplates up to two such company
applicants for each filer. We anticipate that one applicant will be an employee of the
service provider that actually makes the “last mile” filing with the relevant Secretary of
State. The other company applicant could be a lawyer, paralegal, or client contact that
causes the formation of a legal entity.

For each Beneficial Owner or company applicant covered by the regulation, the BOI
report must disclose:

* name,
date of birth,
residential or business street address, and

e aunique identifying number from an identification document, such as a passport, or
a unique FinCEN identifier.

Access to BOI database

On December 15, 2022, FinCEN issued a Notice of Proposed Rulemaking governing
access to and protection of BOI obtained pursuant to the CTA. Under the notice,



FinCEN's proposal limits BOI access to (i) federal agencies engaged in national
security, intelligence, or law enforcement activities; (ii) state and local law
enforcement agencies with court authorization; (iii) financial institutions with
customer due diligence requirements and their supervising regulators; (iv) foreign law
enforcement agencies, prosecutors, judges, and other related agencies; and, under
certain circumstances (v) U.S. Treasury officers and employees. FInCEN plans to
develop a secure, non-public database for the storage of BOI. FinCEN's proposed rule
also subjects each category of authorized recipients to risk-calibrated security and
confidentiality protocols.

Looking ahead

The final rule will become effective on January 1, 2024. By January 1, 2025, FinCEN will
also revise its Customer Due Diligence rule (applicable to “financial institutions” under
the Bank Secrecy Act) to ensure consistency with the final rule regarding BOI.
Companies in existence prior to the BOI rule’s effective date and now subject to the
new reporting requirements will have until one year after the effective date (until
January 1, 2025) to file initial BOI reports. Reporting entities created after the final
rule’s effective date will have to file their initial reports within 30 days after their
formation (for U.S. domestic entities) or their initial registration to do business in the
U.S. (for non-U.S. entities). Reports will be filed with FinCEN in a form and manner to be
set forth in subsequent rulemaking.

1. A natural person must own 25% of the total outstanding “ownership interests” of a reporting entity. “Ownership
interests” are defined to include any equity, stock, or other similar instrument establishing ownership without
regard to whether it confers voting power or voting rights; any capital or profit interest in an entity; or any other

instrument or arrangement used to establish ownership. <

2. The rule defines a number of relationships and circumstances (formal and informal) that may establish
“substantial control.” In short, senior officers, those who control a majority of the board and those who direct or
have substantial influence over important business decisions may be considered to have substantial control for

purposes of the reporting requirement. «

3. For the complete list of exempted entities, see 31 U.S.C. § 5336(a)(11)(B)(i)-(xxiii). FINCEN has the statutory

authority to expand the list of exempted entities. <


https://www.law.cornell.edu/uscode/text/31/5336

4. Arelying adviser of an SEC-registered adviser would appear to be covered by an exemption, but FinCEN declined
to clarify whether affiliated general partner SPVs of (1) or (2) would receive an exemption in all cases, noting only
that such entities are only exempt if they satisfy the “subsidiary exemption” described in the CTA (see discussion
below). See 87 Fed. Reg. at 59,537-38. Most general partnerships are unlikely to be deemed reporting entities under
the final rule. FINCEN has taken the position that general partnerships are generally not created through the filing of
documents with a secretary of state or analogous office, nor is any registration for a business license or similar

permit an act “creating” the entity. <

5. Because most sponsors list their GPs on a Form ADV, those GPs are deemed “registered” with the SEC. Although
FinCEN did not provide guidance on whether GPs so-identified are able to make use of the exemption from BOI
reporting. we think the better reading of the rule is that they are exempt. Ownership vehicles that sit above the GPs

may not enjoy an exemption, however. <

6. Recognizing that the timeframe between the creation of a PIV and its identification on an investment adviser’s
Form ADV can exceed the Beneficial Ownership disclosure deadline that applies to new entities, FinCEN's final rule
expressly exempts PIVs that will be identified on an investment adviser’s next annual updating amendment form

ADV.

7. The CTA's definition of “political organization” is derived from Section 527(e)(1) of the Internal Revenue Code,
which defines political organizations as “a party, committee, association, fund, or other organization (whether or not
incorporated) organized and operated primarily for the purpose of directly or indirectly accepting
contributions or making expenditures, or both, for an exempt function.” An “exempt function” is “the function
of influencing or attempting to influence the selection, nomination, election, or appointment of any individual to any
Federal, State, or local public office or office in a political organization, or the election of Presidential or Vice-

Presidential electors, whether or not such individual or electors are selected, nominated, elected, or appointed.” <
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